DISCLAIMER
This electronic version of an SCC order is for informational purposes only and is not an official document of the
Commission. An official copy may be obtained from the Clerk of the Commission, Document Control Center.

COMMONWEALTH OF VIRGINIA

STATE CORPORATION COMMISSION

AT RI CHVOND, MAY 23, 2000

PETI TI ON OF

A & N ELECTRI C COOPERATI VE, CASE NO. PUEO00231
BARC ELECTRI C COOPERATI VE,

COMVUNI TY ELECTRI C COOPERATI VE,

CRAI G- BOTETOURT ELECTRI C COOPERATI VE,
MECKLENBURG ELECTRI C COOPERATI VE,

NORTHERN NECK ELECTRI C COOPERATI VE, | NC.,
NORTHERN VI RG NI A ELECTRI C COOPERATI VE,
PONELL VALLEY ELECTRI C COOPERATI VE,

PRI NCE GEORGE ELECTRI C COOPERATI VE,
RAPPAHANNOCK ELECTRI C COOPERATI VE,
SHENANDQAH VALLEY ELECTRI C COOPERATI VE,
SQUTHSI DE ELECTRI C COOPERATI VE, | NC.,

OLD DOM NI ON ELECTRI C COOPERATI VE, and the

VI RG NI A, MARYLAND & DELAWARE ASSCCI ATI ON OF
ELECTRI C COOPERATI VES

For a Petition for Declaratory Judgnent

ORDER | NVI TI NG RESPONSES AND
REQUESTS FOR HEARI NG

On April 22, 2000, A & N Electric Cooperative, BARC
El ectric Cooperative, Community El ectric Cooperative, Craig-
Botetourt Electric Cooperative, Mecklenburg Electric
Cooperative, Northern Neck Electric Cooperative, Inc., Northern
Virginia Electric Cooperative, Powell Valley Electric
Cooperative, Prince George Electric Cooperative, Rappahannock
El ectric Cooperative, Shenandoah Valley Electric Cooperative,
Sout hsi de El ectric Cooperative, Inc., Od Domnion Electric

Cooperative, and the Virginia, Maryland & Del aware Associ ation


http://www.state.va.us/scc/contact.htm#General

of Electric Cooperatives (hereafter collectively referred to as
"the Cooperatives") filed a Petition for Declaratory Judgnent
wth the State Corporation Comm ssion ("Conmm ssion"). In their
petition, the Cooperatives request the Conm ssion to declare
that an entity acquiring and operating electric systens |ocated
on mlitary bases in Virginia that are being "privatized" under
federal Defense Reforminitiatives ("Initiatives") would not be
subject to the Conmi ssion's jurisdiction under the Utility
Facilities Act, Chapter 10.1 (8§ 56-265.1 et seq.) of Title 56 of
the Code of Virginia ("the Act").

The Cooperatives represent in their petition that Section
2688 of Title 10 of the United States Code provides authority to
the Secretary of each of the branches of the service ("Mlitary
Departnment”) to convey to private entities all defense utility
systens. These systens include electric, water, waste water,
and natural gas systens |ocated on specific mlitary bases.
According to the petition, the Initiatives state that the
Departnent of Defense ("DOD') is to privatize all such utility
systens, except where privatization is uneconom cal or where
uni que security reasons require ownership by the DCD

The Cooperatives explain that they are interested in owning
and operating electric systens |ocated on mlitary bases in
Virginia that are beyond the point of delivery of the

electricity fromthe retail supplier to the end users. They



assert that the territorial restrictions inposed under the Act,
if applied to the facilities subject to privatization, could
precl ude the Cooperatives fromowni ng and operating such
facilities. The Cooperatives al so request that the Comm ssion
address the broader question of whether the Act bars a
successful bidder fromowning and operating a mlitary base

el ectric systemif the successful bidder is not the incunbent
utility. They ask that the Conm ssion issue a ruling regarding
the rights of prospective bidders to operate and control such
systens as conpared to the territorial rights, if any, of the

i ncunbent, certificated public utility.

The Cooperatives cite nenoranda fromDOD s O fice of
CGeneral Counsel as support that the DOD has not wai ved sovereign
immunity with respect to disposal of its utility distribution
systens. Anong other things, they argue that Virginia | aw
shoul d not frustrate the intent and purpose of federal |aw
regarding the transfer of control and operation of these
privatized systens by the MIlitary Departnent.

In the alternative, the Cooperatives request that if the
Comm ssion finds that the entity obtaining owership and control
of the facilities is subject to the Act, the Conm ssion permt
the certification of an entity other than the incunbent utility
in whose service territory the mlitary base resides. The

Cooperatives support their alternative request for relief by,



anong ot her things, asserting that the Mlitary Departnent's
decision to sell a systemto a particular bidder is a

determ nation that the service offered by other bidders,
including the certificated service provider, is insufficient or

i nadequate. The Cooperatives urge the Conm ssion to inplenent
alternative regulations or to otherwise interpret the Act in a
way that will allow all public service conpanies to participate
inany MIlitary Departnment conpetitive solicitation process in a
manner consistent with the intent of Congress.

NOW THE COW SSI ON, upon consideration of this matter, is
of the opinion and finds that this petition should be docket ed;
that interested parties should be given an opportunity to
participate in this proceeding, file responses to the
Cooperative's petition and request a hearing thereon; that the
Comm ssion Staff may file a pleading responsive to the petition
and the responses subnitted by interested parties; and that the
Staff and all parties should be given an opportunity to file a
reply to any such response or request for hearing. Thereafter,
t he Conmi ssion nay determine this matter on the pl eadi ngs or
determine if further proceedi ngs are necessary.

Accordingly, IT IS ORDERED THAT:

(1) This matter is docketed and assi gned Case

No. PUE0O00231.



(2) Copies of the Cooperatives' petition and acconpanyi ng
docunents shall be nmade available for public inspection in the
Commi ssion's Docunent Control Center |ocated on the first floor
of the Tyler Building, 1300 East Main Street, Ri chnond,
Virginia, between the hours of 8:15 a.m and 5:00 p.m, or can
be ordered from counsel for the Cooperatives, Mcheal L. Hern,
LeC air Ryan, P.C., Innsbrook Corporate Center, 4201 Dom ni on
Boul evard, Suite 200, Gen Allen, Virginia 23060.

(3) Any interested party may request a copy of the
Cooperatives' petition, acconpanying materials, and this Order
by directing a request for the sane in witing to counsel for
t he Cooperatives, Mcheal L. Hern at the address set forth
above. The Cooperatives shall serve within five (5) days of
recei pt, upon each such person maki ng such request, copies of
this Order and the Cooperatives' petition and acconpanyi ng
mat eri al s.

(4) Any interested person desiring to respond to the
Cooperatives' petition shall file with the Oerk of the
Comm ssion an original and fifteen (15) copies of a response on
or before July 17, 2000. Responses shall include a precise
statenment of the interest of the party in the proceeding, and
shoul d address specifically how state and federal |aw affects
the Conmi ssion's jurisdiction over the provision of utility

service and allocation of service territory on United States



mlitary installations in Virginia. Responses shall be filed
wth the Cerk of the Comm ssion, c/o Docunent Control Center,
P.O Box 2118, Richnond, Virginia 23218, shall refer to Case
No. PUEO000231, and shall be served upon counsel for the
Cooperatives on or before July 17, 2000. Service upon counsel
for the Cooperatives shall be directed to Mcheal L. Hern,
Esquire, Ledair Ryan, P.C., Innsbrook Corporate Center, 4201
Dom ni on Boul evard, Suite 200, Gen Allen, Virginia 23060.

(5) Any person desiring a hearing in this matter shal
file with the Clerk of the Conmi ssion an original and fifteen
(15) copies of a request for hearing on or before July 17, 2000,
stating in detail why the Cooperatives' petition cannot be
adequatel y adjudicated on the witten pl eadings. Such request
shoul d set forth the issues upon which the party seeks heari ng,
together with the evidence expected to be introduced at any
hearing. |If no sufficient request for hearing is received, the
Commi ssion may enter an order upon the basis of the pleadings
filed. Al requests for hearing shall be filed with the Cerk
of the Conmm ssion, c/o Docunent Control Center, P.O Box 2118
Ri chnond, Virginia 23218, shall refer to Case No. PUE000231, and
shal | be served upon counsel for the Cooperatives at the address

set forth above on or before July 17, 2000.



(6) On or before July 28, 2000, the Staff may file a
response to the Cooperatives' petition and to the responses
filed to that petition.

(7) On or before August 18, 2000, the Cooperatives or any
interested party may file with the Cerk of the Comm ssion their
respective replies, if any, to the responses and requests for
hearing filed herein.

(8 On or before June 16, 2000, each of the Cooperatives
shall serve a copy of its petition and this Order on the
Chai rman of the Board of Supervisors of any county and upon the
Mayor or Manager of any county, city, or town (or equival ent
officials in counties, tows, and cities having alternate forns
of government) within the Cooperatives' service areas. Service
shall be made by first-class mail or delivery to the customary
pl ace of business or residence of the person served.

(9) On or before June 16, 2000, each of the Cooperatives
shal |l serve a copy of its petition and this Order on the
Chai rman of the Board of Supervisors of any county and upon the
Mayor or Manager of any county, city, or town (or equival ent
officials in counties, tows, and cities having alternate forns
of government) throughout the Commonweal th where military
installations are |located that may be affected by the

Cooperatives' petition.



(10) On or before August 31, 2000, the Cooperatives shall file
with the derk of the Conm ssion proof of the service of this
Order required in Ordering Paragraphs (8) and (9) herein.



